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Introduction

1. On 3 June 2025, Mr Justice MacDonald handed down judgment in A Local Authority v X (Attendance of Experts) [2025] EWFC 137  in respect of a mother and father’s application pursuant to Family Procedure Rules 2010 r.25.9(2) for a direction that specific experts attend to give oral evidence on the grounds that it was necessary for them to do so in the interests of justice. 

2. This case is an important and significant decision for practitioners. It has provided clarification in respect of the procedural process that must be followed and test that should be applied by the court when a party in family law proceedings seeks permission for an expert to attend to give oral evidence under Family Procedure Rules 2010 r.25.9(2). 

Factual Background 

3. The case concerned a five-week-old baby, L, that was admitted to hospital following seizures. On examination, L was noted to have multiple bleeds to the brain and bruising to her buttocks and abdomen. L was transferred to another hospital whereby the treating clinicians considered that L had suffered abdominal trauma as L had fluid in her abdomen.

4. Due to concern that L’s injuries were non-accidental, she was placed under police protection and care proceedings were issued. 

5. Both the mother and the father of L denied causing the injuries to L. The mother’s primary case was that the injuries were non-accidental in nature. However, if the court found that the injuries were non-accidental, then the father must have caused the injuries. 

6. The parents of L also identified the paternal grandparents as being other possible perpetrators to the injuries. The paternal grandparents were joined as parties to the proceedings but their engagement in these proceedings has been limited. 

7. During the course of proceedings, the Judge, to whom the case was allocated to, gave permission for a number of medical experts to be instructed as it was necessary to assist the court in the concerns of the injuries sustained by L. Summaries of the reports of the experts can be found at paragraph 8 of Mr Justice MacDonald ‘s judgment. 

8. On 20 November 2024, the Judge directed a meeting between the experts and any questions for the experts were required to be sent by the parties to the solicitor for the child.

9. On 27 January 2025, the meeting took place, and the experts maintained their respective positions. 

10. On 14 March 2025, the Judge directed that any party seeking the attendance of one or more of the experts to give evidence must issue a C2 application. The question of attendance of the experts in the event of an application was adjourned until the Issue Resolution Hearing on 15 April 2025. 

11. The mother and the father made a joint C2 application combined with a Skeleton Argument for Drs Hogarth, Jayamohan, Olsen, Ward, Saggar and Brockelsby to attend for cross-examination as it was necessary in the interests of justice. This application was supported by the Guardian. The local authority supported experts attending to give evidence but only submitted that Drs Hogarth, Jayamohan, Olsen and Ward should attend. 

12. The substance of the mother and father’s C2 application concerned submissions regarding the proper approach that the court should take when considering an application under Family Procedure Rules 2010 r.25.9(2) and issues that the Practice Note for London issued by Mr Justice MacDonald did not accurately reflect the test laid out within Family Procedure Rules 2010 r.25.9(2). As such, the matter was transferred to Mr Justice MacDonald for consideration of the application. 


Judgment 

13. Mr Justice MacDonald considered the mother and father’s application and concluded that it was necessary in the interests of justice for Drs Hogarth, Jayamohan, Olsen, Ward, Saggar and Brockelsby to attend for cross-examination. He was also satisfied that it was not necessary in the interests of justice for Drs Keenan and Ratnam to attend. 

14. In coming to this decision, Mr Justice MacDonald dealt with several issues raised in submissions by the parties, most specifically:
(i) The necessity of a C2 application;
(ii) The test contained within Family Procedure Rules 2010 r.25.9(2); and
(iii) How the court should apply the test contained within Family Procedure Rules 2010 r.25.9(2).

15. A useful summary of the relevant provisions and authorities relating to expert evidence is set out at paragraphs [12]-[17] of the judgment. 

Necessity of a C2 Application

16. In Mr Justice MacDonald’s judgment, he confirmed that it was in his view necessary for a C2 application to be issued when a party seeks a direction for an expert to attend to give evidence.  

17. Whilst Mr Justice MacDonald agreed with submissions by the parties that were was no specific requirement for an application within the Family Procedure Rules 2010 for a direction under r25.9(2), he recognised that it was only where the Court granted permission for the experts to attend a hearing, can this take place. As such, he believed that it was ‘proper’ and within ‘the sound administration of justice’ for the parties to indicate to the Court through an application that a direction for the attendance of an expert was sought to allow for the Court to be in a position to determine this issue [23].

18. Mr Justice MacDonald also went on to express concern as to the large number of emails arriving in the inboxes of clerks or Judge’s prior to a hearing and the burden that it was having. It was therefore, in his view, important that an application for an expert is formally made [23].

Test contained within Family Procedure Rules 2010 r.25.9(2)

19. Mr Justice MacDonald further considered the test within Family Procedure Rules r.25.9(2) and agreed with submissions by the parents that the principle laid out in Re M (A Child: Intermediaries) [2025] EWCA Civ 440 , namely that there is ‘no warrant for overlaying the test of necessity with concepts of rarity or exceptionality’,  was applicable to the interpretation of Family Procedure Rules 2010 r.25.9(2).

20. In fact, Mr Justice MacDonald expressed at paragraph 28 of his judgment that ‘it would not be appropriate to add a gloss of rarity or exceptionality to the test of necessity set out in FPR r25.9(2)’ and any reading of paragraph 28 of the London Practice Note dated 28 November 2024 that added any suggestion of exceptionality would not be the correct reading in light of the decision of in Re M (A Child: Intermediaries) [2025] EWCA Civ 440. 

21. Mr Justice MacDonald also confirmed the following:
‘FPR r25.9(2) contains no test of exceptionality. In the circumstances, the proposition that the court should approach applications under FPR 25.9(2) from the position that the non-attendance of experts at the hearing is exceptional must be as objectionable as the proposition that the court should approach applications under FPR 25.9(2) from the position that the attendance of experts at the hearing is exceptional. The test in each case is whether, on the facts of the case in question, the attendance of the experts at the hearing is necessary in the interests of justice’ [24].

Applying the test within Family Procedure Rules 2010 r.25.9(2) 

22. After Mr Justice MacDonald clarified the test under Family Procedure Rules 2010 r.25.9(2), he spent a significant period of his judgment explaining how the Court should apply this test in practice. 

23. Mr Justice MacDonald expressed that the threshold of necessity in Family Procedure Rules 2010 r.25.9(2) would not likely be achieved just by the gravity of the proceedings as submitted by the parties in this case. In his view every case brought under Part VI of the Children Act 1989 that concerned serious injury or death of a child ‘are proceedings of the utmost importance’ and would interfere with a party’s right under Article 8 of the European convention on Human Rights [30]. Whilst the nature and the seriousness of the proceedings may be relevant, if this alone was to satisfy the test of necessity, this would require the attendance of experts in every set of proceedings. 

24. Mr Justice MacDonald instead considered that whether the test within Family Procedure Rules 2010 r.25.9(2) is met will depend on, primarily, the content of the expert evidence in light of the provisions of Family Procedure Rules Part 1 and Part 25 [32]. This would include the court taking into account the ability of the parties to put question to experts in writing under (FPR r25.10) and the court’s power to direct a meeting of the experts (FPR r25.16).  

25. Whilst he accepted the parents’ submissions that Family Procedure Rules 2010 r.25.10(2)(d) states that the questions to the experts should be limited to clarification, Mr Justice MacDonald disagreed that this reinforced the need for experts to attend a hearing as this was subject to Family Procedure Rules 2010 r.25.10(2) whereby the court could direct otherwise. Therefore, Mr Justice MacDonald was of the view that there will be cases that could be dealt with without oral evidence of experts and by questions being put to experts or through a meeting of the experts.

26. Mr Justice MacDonald further went on to clarify that as the test at Family Procedure Rules 2010 r.25.9(2) is whether it is necessary in the interests of justice, it would require the court to consider, in some cases, the importance of the role of challenging evidence in ensuring a fair hearing. He dealt with several authorities at paragraphs 38 to 46 of his judgment surrounding a party’s right to put the essence of their case to a witness on evidence that may be significant to the outcome, most specifically Tui UK Ltd v Griffiths [2023] UKSC 48. 

27. Mr Justice MacDonald was of the view that the principles articulated by the Supreme Court over the circumstances whereby a party’s right to cross-examine a witness of the opposing party may not apply within Tui UK Ltd v Griffiths [2023] UKSC 48 were applicable to family law proceedings. 

28. He also clarified that the authorities and the decision of Tui UK Ltd v Griffiths [2023] UKSC 48 make it clear that a party’s wish to challenge by cross-examination the evidence of any witness on a material point ‘is not a rigid one. The overarching opposition remains whether, viewed overall, the hearing is fair’ [47].  Mr Justice MacDonald found that this was reflected in the test within Family Procedure Rules 2010 r.25.9(2) whereby it states that the Court must consider whether an expert attends the hearing is necessary in the interests of justice. 

29. In light of the principles, Mr Justice MacDonald concluded that when considering an application under Family Procedure Rules r.25.9(2):

‘the court should maintain an intense focus on the content of the expert evidence, considered in the context of the Overriding Objective in FPR Part 1, the provisions of FPR Part 25 as a whole, the importance in certain cases of the role of challenging evidence to ensuring the overall fairness of the hearing and the nature and extent of the task of the court in assessing the evidence before it, rather than on general considerations of the nature of the proceedings, the seriousness and potential consequences of those proceedings or the rights engaged therein per se. In some cases the court will conclude that it is not necessary in the interests of justice for the expert to attend. In some cases it will be necessary. Each case will turn on its own facts having regard to the test set out in FPR 25.9(2).’ [50].

30. Indeed, Mr Justice MacDonald was of the view that a party’s wish to cross-examine an expert would just be a factor supporting the necessity of an expert’s evidence and was clear ‘that such a wish is unlikely to be capable of determining the question of necessity on its own’ [51]. 

31. Nevertheless, Mr Justice MacDonald was keen to express that the court’s decision as to whether it is necessary in the interests of justice for an expert to attend ‘cannot be allowed to become a dress rehearsal of forensic examination of the expert evidence’ and will not require ‘a question by question analysis of a party’s indented cross-examination’ [54].

32. In fact, Mr Justice MacDonald stated that provided care is taken to identify the issues in the case, it will be readily apparent whether the test for an expert to attend is met [55]. 

33. In order to provide guidance, Mr Justice MacDonald gave the following non-exhaustive questions that should be at the full front of the Court’s mind when it is considering an application under Family Procedure Rules 2010 r.25.9(2) [56]:

(i) ‘The extent to which the expert evidence is relied on, 
(ii)  the extent to which the expert evidence is disputed,
(iii) whether the parts of the expert evidence that are disputed are central to determination of the issues the court must decide, 
(iv) The degree of consensus or disagreement between the instructed experts, 
(v) whether it is possible fairly to deal with the points of dispute in writing without the attendance of the expert, 
(vi) whether the expert evidence deals with a particularly novel or controversial area or an area where there is a lack of scientific consensus or rapidly evolving research, 
(vii) whether expert evidence suggests that a dogmatic approach has been taken by an expert or that the reputation or amour propre of the expert is at stake, 
(viii)  what other evidence is available to the court relevant to determining the issues before it, 
(ix)  the position of the party against whom allegations are made and 
(x)  whether the opportunity to challenge the expert evidence is necessary to ensure the overall fairness of the hearing.’

34. However, Mr Justice MacDonald was keen to emphasise that once the decision of whether an expert is required to attend, further case management decisions will need to be considered as ‘the attendance of the expert is not simply a binary one of attendance or no attendance’ [57]. As such, Mr Justice MacDonald recognised that the court should ensure that an expert is given advance notice of the topics to be covered in cross-examination and any fresh evidence and may also consider imposing a strict time limit on cross-examination of an expert or specify the types of topics that are to be dealt with. 


Conclusion 

35. The case of A Local Authority v X (Attendance of Experts) [2025] EWFC 137 serves as a reminder to practitioners that there is no presumption to call experts to give oral evidence if a party disputes an expert’s conclusion. Whilst the test is not one ‘of rarity or exceptionality’, a party must still satisfy the Court that it is necessary in the interests of justice based on the individual facts of the case. 

36. A party therefore seeking permission for an expert to attend a hearing will need to have in the forefront of their mind the non-exhaustive questions that Mr Justice MacDonald purports the court is required to consider when determining an application under Family Procedure Rules 2010 r.25.9(2).

37. Further, a party wishing to call an expert to give oral evidence will also now need to ensure that a formal C2 application has been lodged to the court. It will clearly no longer be sufficient to merely email or request on the day of a hearing for the court to direct the attendance of an expert.
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Law is correct as at 16 June 2025
Whilst every effort has been taken to ensure that the law in this article is correct, it is intended to give a general overview of the law for educational purposes. Readers are respectfully reminded that it is not intended to be a substitute for specific legal advice and should not be relied upon for this purpose. No liability is accepted for any error or omission contained herein.
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