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The role of endorsements

1. In our increasingly strained criminal justice system, where face-to-face time with clients is frequently reduced and reliance on video link conferences ever present, the need for contemporaneous records of legal advice has never been clearer. The recent case of R v Connolly [2025] EWCA Crim 657 underscores the enduring value of endorsements in protecting defendants’ rights and insulating advocates from criticism.

Key Principles
2. While not a mandatory requirement, obtaining signed endorsements has long been recognised as best practice. In R v Good (Alfie) [2016] EWCA Crim 1869, the court reiterated the need for such a document pursuant to the principles of R v Bevan (Terence Steven) [1993] 3 WLUK 173:
“Where a defendant decides not to give evidence, whether following advice or notwithstanding advice, it should be the invariable practice for counsel to make a record of the decision with a summary of the reasons. He should read it out to the defendant, who should then be asked to sign it […] This should be done before the time when the judge gives the warning about not giving evidence […]. A photocopy of this endorsement should be made in chambers or in the office of an advocate as a record of the advice and the decision, so as to avoid what is said to have happened in the present case.”

3. The importance of making a photocopy, or perhaps an electronic copy, of the endorsement was brought to the fore in R v Mahmood (Rashid) [2023] EWCA Crim 1358, another case wherein the Defendant had declined to give evidence. While junior counsel contended that such a document had been signed, the notebook containing it had been lost prior to appeal. The Defendant purported that he had been pressurised not to give evidence and lacked an understanding of the consequences of the same. Although counsels’ oral evidence that the appropriate advice had been provided was ultimately accepted, the absence of the endorsement undoubtedly weakened the documentary trail and invited scrutiny of their conduct.


Lucy Connolly: A Case Study

4. Conversely, in Lucy Connolly’s case, a clear and contemporaneous endorsement was provided to the court. Having pleaded guilty to a public order offence after posting a tweet in response to the Southport attacks, Mrs Connolly sought to appeal her sentence, claiming that she did not understand that, by not entering a basis of plea, she was effectively conceding an intention to incite serious violence, placing her at the highest level of culpability under sentencing guidelines.

5. This ground of appeal was advanced despite her having signed an endorsement which recorded her decision not to enter a basis, her desire not to risk any credit for plea by pursuing a Newton hearing, and her acknowledgement that she conceded A1 categorisation at sentence without pressure. The application for leave to appeal was refused, the court citing acceptance of counsel’s evidence, supported by the endorsement.

Principles in Practice

6. Beyond serving as a protective measure against scrutiny of advocates, endorsements are a fundamental tool for enhancing transparency in client communications and reducing ambiguity about the scope and content of legal advice. Their existence becomes a record that a defendant’s choices are informed, independent, and voluntary, safeguarding the integrity of the legal process.

7. It remains best practice to draft endorsements when important legal advice is provided or significant decisions made, for example, entering a guilty plea, where a basis of plea is considered, or a decision made not to give evidence at trial.

8. A robust endorsement will usually contain a summary of the defendant’s decision, a statement confirming the advice provided in relation to it, the defendant’s reasons for accepting or rejecting the same, and a confirmation that the decision is made voluntarily and free from pressure.

9. The endorsement should be read aloud to the defendant and, ideally, an opportunity provided for them to read the same. Where a defendant purports to have difficulties with literacy, it may be appropriate to include within the endorsement a statement that the document has been read aloud and its contents understood. If another professional is present, for example a support worker, it may be prudent to obtain their signature confirming the same. And, of course, if the defendant requires an interpreter, it remains common practice to obtain their signature confirming that the statement has been contemporaneously translated and understood.

10. Counsel should retain a copy of the endorsement. A scanned or photographed version, stored securely in compliance with GDPR, is usually sufficient.

Remote Hearings

11. The courts have not yet addressed the practical difficulties of obtaining endorsements during hearings conducted entirely by video link. Nonetheless, where the advice given relates to serious matters, such as entering a plea to a grave offence, practitioners may consider seeking an adjournment to facilitate in-person conference if the same has not been possible ahead of the hearing. If such an application is refused, detailed attendance notes become critical and should reflect, as comprehensively as possible, the advice given and the defendant’s response.

Conclusion

12. Endorsements take minutes to prepare but carry significant weight. They strengthen the transparency of the legal process, provide critical protection for advocates, and promote informed decision-making by defendants. As illustrated in Connolly, a properly executed endorsement can defuse allegations of negligence or misunderstanding. In an era of limited time and increased scrutiny, the practice of drafting robust endorsements cannot be overlooked.

Read the full judgment in R v Connolly [2025] EWCA Crim 657 here.
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Law is correct as at 22 May 2025
Whilst every effort has been taken to ensure that the law in this article is correct, it is intended to give a general overview of the law for educational purposes. Readers are respectfully reminded that it is not intended to be a substitute for specific legal advice and should not be relied upon for this purpose. No liability is accepted for any error or omission contained herein.
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